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SUB J : LOS-HIGH SEAS STATUS OF EEZ 
REF: ZEROLIS/TAFT TELCON 4/1 1 

1 . THE ISSUE OF THE LEGAL STATUS OF THE EXCLUSIVE ECONOMIC 
ZONE (EEZ) AND THE RELATED QUESTIONS OF THE RIGHTS AND 
DUTIES OF BOTH THE COASTAL AND OTHER STATES IN THE ZONE 
ARE THE MAJOR OUTSTANDING ISSUES IN COMMITTEE II. 

2. THE NEGOTIATIONS AT THE SUMMER 1976 SESSION FOCUSED 
ON THE KEY ARTICLES 44, 46, AND 75 OF THE RSNT. THE 
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PROBLEM IS THE EFFECT OF THE COMBINATION OF THESE. ARTICLE 
44, SETTING FORTH A SUMMARY OF COASTAL STATE RIGHTS IS TOO 
BROAD, BUT THERE WERE CLEAR INDICATIONS BY KEY DEVELOPING 

COASTAL STATES THAT THEY COULD ACCEPT THE EVENSEN FORMULA- 
TION OR SOME VARIANT OF SIMILAR LEGAL EFFECT. WITH 
RESPECT TO ARTICLE 46. A NUMBER OF AMENDMENTS WERE PUT 
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FORTH TO STRENGTHEN THE RIGHTS OF OTHER STATES IN THE 
ZONE, AND CERTAIN LDC COASTAL STATES MADE STATEMENTS 
INDICATING THEY COULD SUPPORT AMENDMENTS TO ARTICLE 46 
WHICH HAD THAT EFFECT. ARTICLE 75 IS THE MOST OFFENSIVE 
ARTICLE SINCE IT STATES UNEQUIVOCALLY THAT THE ZONE IS 
NOT RPT NOT HIGH SEAS. THE DEBATES ON THIS ARTICLE WERE 
TAINTED BY THE INTRODUCTORY NOTE TO THE RSNT IN WHICH 

THE CHAIRMAN STATED CLEARLY THAT IN HIS VIEW THE ZONE 
WAS NEITHER HIGH SEAS NOR TERRITORIAL SEA, BUT A ZONE 
"SUI GENERIS.” HE INDICATED THAT ARTICLE 75 SHOULD NOT 
BE SUBJECT FOR DEBATE BUT THAT THE ACCOMMODATION SHOULD 
BE FOUND IN ARTICLES 44 AND 46. 

3. AS A MATTER OF LEGAL ANALYSIS, THE ECONOMIC ZONE IS 
NOT RPT NOT THE EQUIVALENT OF CLASSIC HIGH SEAS, IN THAT 
IMPORTANT HIGH SEAS FREEDOMS ARE EITHER ELIMINATED OR 
SIGNIFICANTLY QUALIFIED IN THE ZONE. THE US ITSELF DOES 
NOT SEEK THE PRESERVATION OF ALL HIGH SEAS FREEDOMS IN 
THE ZONE (E.G. FISHING). WHEN WE URGE HIGH SEAS STATUS 
FOR THE ZONE, WHAT WE MEAN IS THAT HIGH SEAS FREEDOMS 
ARE PRESERVED TO THE EXTENT THAT THEY ARE NOT ELIMINATED 
OR QUALIFIED BY THE SUBSTANTIVE EOCNOMIC ZONE ARTICLES. 

IN THIS SENSE. THE REGIME OF THE ECONOMIC ZONE CAN BE 
VIEWED AS "SUI GENERIS" MUCH AS MORE TRADITIONAL CONTIG- 
UOUS ZONE, FISHERIES ZONE, OR CONTINENTAL SHELF REGIMES 
ARE. HOWEVER, THE PROBLEM IS THAT THE "ZONE” ITSELF 

IS NOT A "SUI GENERIS" AREA WHICH IS NEITHER HIGH SEAS 
NOR TERRITORIAL SEA FOR ALL PURPOSES. IT IS RATHER AN 
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AREA IN WHICH CHARACTERISTICS OF THE HIGH SEAS ARE PRE- 
SERVED FOR CERTAIN PURPOSES AND CO-EXIST WITH BROAD 
COASTAL STATE RIGHTS REGARDING OFFSHORE RESOURCES AND 
CERTAIN OTHER SPECIFIED MATTERS. THUS, WE DO NOT RPT 
NOT SEEK TO DEROGATE FROM COASTAL STATE JURIS- 

DICTION BY RETAINING THE HIGH SEAS STATUS OF THE EEZ. 

THE UNDERLYING THESIS OF THE US PROPOSALS, IS ONE WHICH 
MAKES CLEAR THAT THE ZONE IS HIGH SEAS FOR SOME PURPOSES 
BUT IS NOT HIGH SEAS FOR PURPOSES OF THE COASTAL STATE 
RIGHTS IN THE ZONE. 

4. THERE ARE SEVERAL REASONS WHY THE HIGH SEAS STATUS 
OF THE ZONE OTHER THAN WITH RESPECT TO CERTAIN COASTAL 
STATE RIGHTS IS IMPORTANT: 

IN ORDER TO LIMIT THE LIKELY POST-TREATY TREND OF 
COASTAL STATES TO EXTEND THE SUBSTANTIVE SCOPE OF THEIR 
RIGHTS IN THE EEZ, AND TRANSFORM THE ZONE OVER TIME INTO 
THE FUNCTIONAL EQUIVALENT OF A TERRITORY AL SEA. 
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- IN ORDER TO LIMIT THE INCENTIVE OF 200-MILE TERRITOR- 
IAL SEA CLAIMANTS TO REFUSE TO JOIN A TREATY REGIME, 
CLAIMING THE TREATY SANCTIONS GENERAL 200-MILE CLAIMS 
AS A MATTER OF INTERNATIONAL LAW BUT LEAVES IT UP TO 

EACH STATE TO DETERMINE THE PRECISE CHARACTER OF ITS ZONE. 

IN ORDER TO ENSURE THAT THE HIGH SEAS FREEDOMS OF 
NAVIGATION, OVERFLIGHT, COMMUNICATION, ETC., AS 
EXERCISED IN THE EEZ ARE THE SAME RIGHTS AS EXERCISED 
OUTSIDE THE ZONE, E.G., THE RIGHT TO CONDUCT NAVAL 
MANEUVERS WITHIN THE OUTER LIMITS OF THE EEZ OF OTHER 
STATES SHOULD BE CLEARLY PRESERVED. IN THIS REGARD, 
REFERENCES TO THE HIGH SEAS IN OTHER TREATIES DEALING 
WITH NAVIGATION AND OVERFLIGHT SHOULD CLEARLY AUTOMATIC- 
ALLY INCLUDE THE ECONOMIC ZONE RATHER THAN FORCING A 
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SEPARATE INTERPRETATION OR NEGOTIATION ON THE ISSUE IN 
EACH CASE. 

5. AUSTRALIA PROPOSAL (ARTICLE 75) READS AS FOLLOWS: 

THE TERM "HIGH SEAS” AS USED IN THE PRESENT CONVENTION 
MEANS ALL PARTS OF THE SEA THAT ARE NOT INCLUDED IN THE 
TERRITORIAL SEA OR IN THE INTERNAL WATERS OF A STATE, 

OR IN THE ARCHIPELAGIC WATERS OF AN ARCHIPELAGIC STATE, 
PROVIDED THAT THE EXCLUSIVE ECONOMIC ZONE IS NOT HIGH 
SEAS WITH RESPECT TO THE EXERCISE OF COASTAL STATE RIGHTS 
PROVIDED FOR IN THIS CONVENTION. 

6. FROM OXMAN AND SMITH: APPARENTLY SOME ARABS AND 
AFRICANS CONTINUE TO REGARD THE ISSUES OF WHETHER CONTIN- 
ENTAL SHELF JURISDICTION EXTENDS BEYOND 200 MILES AS A 
MAJOR OUTSTANDING ISSUE. SINCE THIS MAY BE YOUR MAJOR 
BARGAINING LEVER IN OTTAWA, YOU MAY WANT TO NOTE THE 
FACT OF ARAB AND AFRICAN CONCERN WITH THE MEXICANS AS 
WELL, ALTHOUGH THEIR INTEREST IN THE MATTER IS NOT AS 
GREAT AS CANADA'S. 

VANCE 
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